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F.R.A.P.26.1
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STATEMENT OF CONSENT TO FILE

All partiesto this appeal have consented to the filing of this brief pursuant to

Federal Rule of Appellate Procedure 29(a).
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STATEMENT PURSUANT TO FRAP RUL E 29(c)(5)

No counsel for a party authored this brief, in whole or in part, and no party,
party’s counsel, or person other than amici curiae, their members, and their counsel
made any monetary contribution to fund the preparation or submission of this brief.

STATEMENT OF IDENTITY AND INTEREST OF AMICI CURIAE

Amici curiae are organizations dedicated to promoting equality among our
country’s diverse families (with a special focus on working with the children of
lesbian, gay, bisexual, and transgender parents) and organizations advocating for
theinterests of LGBT youth. Each of the amici has heard from its constituents
that, despite myths to the contrary, their families are typical American families,
with the same joys and challenges as other American families. Yet these families
must also overcome official governmental opprobrium in the form of laws that
stigmatize and de-legitimize their family relationships on alegal, social, and
psychological level. Amici curiae share these storiesin this brief.!

Family Equality Council (Family Equality) isacommunity of parents and
children, grandparents and grandchildren that reaches across the country,
connecting, supporting, and representing lesbian, gay, bisexual, and transgender

parents and their children. Family Equality works extensively with the children of

! Many of the statements included in this brief were made as testimony before
various public bodies or in published literature. Others are drawn from the
personal knowledge of the amici and their constituents.
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LGBT parents, including through its Outspoken Generation program, which
empowers young adults with LGBT parents to speak out about their families, share
their own stories and become advocates for family equality. Family Equality
submits this brief on behalf of all of the young people and their parents with whom
it has worked.

COLAGE isthe only nationa organization led for and by people with a
lesbian, gay, bisexual, transgender, or queer parent. COLAGE approachesits work
with the understanding that living in aworld that discriminates against and treats
our families differently can be isolating and challenging, particularly for children.
COLAGE, which was founded in 1990, has active chapters across the United
States and provides networks, programs, and support to thousands nationwide.
Based on its direct experience in working with thousands of youth being raised in
lesbian, gay, bisexual, gay, transgender, and queer families for nearly 25 years,
COLAGE can attest to the critical importance for children of having their parents
relationships recognized and respected on every level—sociadly, institutionally,

politically, and legally.

SF01DOCS\207802.2\PRBO\P027364 2
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INTRODUCTION

“[The Defense of Marriage Act] humiliates tens of thousands of
children now being raised by same-sex couples. [It] makes it even
more difficult for the children to understand the integrity and
closeness of their own family and its concord with other families in
their community and in their daily lives.”

U.S v. Windsor, 133 S.Ct. 2675, 2694 (2013).

Too often missing from discussions of “traditional” families or “family
values’ arethe voices of children raised by same-sex parents—those who live
every day within the family structure at the heart of these lawsuits. Those who
oppose marriage for same-sex coupl es frequently make assumptions about the
quality of these children’s family lives, yet the children themselves are rarely asked
to explain what they actually experience.

The absence of their voices is unfortunate because these children are
uniquely qualified to speak about how their families ook, feel, and function and
how the availability—or unavailability—of marriage for their parents colors their
daily lives. These children are al'so among those persons most directly affected by
their parents’ inability to marry.

The voices of leshian, gay, bisexual, and transgender (LGBT) youth are also
too frequently disregarded in these debates. 1daho’s constitution and laws banning
same-sex couples from marriage informs these young people that |daho deems the

Intimate relationships they may form as unworthy of the “dignity and status’ that

SF01DOCS\207802.2\PRBO\P027364 3
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come with the right to marry. Windsor, 133 S.Ct. at 2692. This state-sanctioned
stigmatization has a profoundly negative impact on these young people’s salf-
esteem, sense of purpose, and well-being that threatens to burden them for the rest
of their lives.

This brief presents the voices of these children.

SF01DOCS\207802.2\PRBO\P027364 4
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SUMMARY OF ARGUMENT

The Proponents? of the limitations at issue in the case before the Court assert
agovernmental interest relating to children. The Proponents assert that marriage
licenses can be denied to same-sex couples because “the man-woman marriage
institution’ s norms and other public meanings have assured that a greater portion
of children know and are raised by mother and father and are thereby spared the

ills of fatherlessness and motherlessness.”®

They argue that “the man-woman
marriage institution is relatively but decidedly more child-centric” while marriage
between same-sex couplesisnot.* And that “choosing genderless marriage would
be a powerful symbolic statement that, at bottom, marriage is more about the
interests of adults than the needs of children, and it would thereby undermine the
self-sacrificing, child-centric model of marriage that 1daho seeks to foster.”®

These arguments treat the children of same-sex parents as, at best, invisible,

and, at worst, unworthy of protection. But six million Americans have a least one

2 The parties seeking to maintain marriage limitations in this case—the State of
Idaho, C.L. “Butch” Otter, in his officia capacity as Governor of Idaho, and
Christopher Rich, in his official capacity as Recorder of Ada County, |daho—are
referred to collectively herein as the “ Proponents.”

* Opening Brief of Appellant Governor C.L. “Butch” Otter (“Otter AOB”) at 1.
* Otter AOB at 19.
> Otter AOB at 47.

SF01DOCS\207802.2\PRBO\P027364 5
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parent who has identified as leshian, gay, or bisexual.® And because nearly 20% of
the 650,000 same-sex couples living in the U.S. are currently raising children,’
there are approximately a quarter of amillion children who are being raised in
same-sex-parented families. Same-sex-parented familieslivein every state and in
93% of all U.S. counties.® 1daho has the fourth highest proportion of same-sex
couples raising biological, adopted or step-children—22%.° Amici curiae
represent these children of same-sex-parented families and believe that the issues
before the Court cannot be properly understood without considering their first-
hand accounts.

As these children attest, their family relationships are no different than

anybody else's and no less deserving of the marital protections afforded to families

® Gary J. Gates, LGBT Parenting in the United Sates, Williams Institute (2013),
available at http://williamsinstitute.law.ucla.edu/wp-content/uploads/L GBT-
Parenting.pdf

" Gary J. Gates and Abigail M. Cooke, United Sates Census Shapshot: 2010,
Williams Institute, UCLA School of Law, at 3 (Sept. 2011), available at
http://williamsinstitute.|aw.ucla.edu/wp-content/upl oads/ Census2010Snapshot-US-
v2.pdf.

® R. Bradley Sears, Gary J. Gates and William B. Rubenstein, Same-Sex Couples
and Same-Sex Couples Raising Children in the United Sates. Data from Census
2000, Williams Institute, UCLA School of Law (2005).

° Gary J. Gates, LGBT Parenting in the United Sates, Williams Institute, UCLA
School of Law, at 1 (2013), available at http://williamsinstitute.law.ucla.edu/wp-
content/uploads/L GBT-Parenting.pdf (“States with the highest proportions of
same-sex couples raising biological, adopted or step-children include Mississippi
(26%), Wyoming (25%), Alaska (23%), |daho (22%), and Montana (22%).”).
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headed by different-sex couples. Indeed, Proponents' effortsto deny marital
protections to same-sex couples foster the exact opposite of their professed goal.
Idaho’ s constitution and laws stigmatize and de-legitimize thousands of families,
withholding from them the recognition, encouragement, and support the
Proponents insist promote “family stability.”*°

The harms inflicted by these laws also extend to LGBT youth. By denying
same-sex couples the right to marry, these laws undermine the proffered
governmental interest in “‘provid[ing] valuable social benefits necessary to the
well-being and stability of society and the development of individuals, especially
children.”** The denia of marriage rights forces LGBT youth to “tragically
guestion their own self-worth and their rightful place in asociety that failsto

recognize their basic human dignity.”*?

19 Opening Brief of Appellants Rich and Idaho (“1daho AOB”), at 28.

! Otter AOB at 1; see also Idaho AOB at 27 (discussing “1daho’s Interest in
Furthering The Stability of Family Structures Through Benefits Targeted at
Couples Possessing Biological Procreative Capacity”).

12 Anthony Michael Kreis, Is Marriage Equality Inevitable, HUFFPOST GAY
VOICES, Sept. 13, 2012, 6:22PM, at 1, http://www.huffingtonpost.com/anthony-
michael-kreis/is-marriage-equality-inev_b_1876010.html (last visited Feb. 26,
2013).
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ARGUMENT

l. SAME-SEX PARENTSARE SUCCESSFULLY RAISING THE NEXT
GENERATION.

Families headed by same-sex couples are successfully raising our next
generation, and any argument otherwise is directly rebutted by the voices of
children growing up in households with same-sex parents.

Payton McGiriff describes the love and support she has received from her
father and his partner of seventeen years, Nick:

The incredible amount of support my sister and | recelve fromour . . .
parents has contributed to our becoming such strong, confident, and
independent young women. My sister is pursuing a Master’s degree
(eventually PHD) in Hydrographic Engineering, after she
graduatedin the top of her class in Civil Engineering and
Mathematics. | am going into my Junior Year at the University of
Idaho with a 4.0. | am pursuing a Bachelor’s degree in Architecture.
0, to hear that we were harmed from our father’s relationship almost
seems comical.

Payton McGriff, 19, Idaho Falls, ID, astold to Family Equality (July 21, 2014)."

As a young kid, | didn’t understand that some folks might think of my
family as something different or out of the ordinary. | never kept my
family a secret. To me, families come in many different shapes and
sizes. And mine, different by some standards but similar in most
ways, was just another one of those. My parents — my two moms — go
to work every day, like other parents. They cook dinner and mow the
yard. They take care of the house. Volunteer in the community. Pay
their bills. Do the thousands of little things that keep a household
running. And they love me, unconditionally.

3 Statement from Payton McGriff to Family Equality (Jul. 21, 2014) (on file with
Family Equality).

SF01DOCS\207802.2\PRBO\P027364 8
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Brian Arsenault, college student, writing in Portland Press Herald™

As Brian Arsenault writes, “families come in many different shapes and
sizes.” Familiesdiffer in the number of children, the age ranges of the children
and the parents, the families’ religion, and the activities they enjoy doing together.
Some children, regardless of their parents' sexual orientation, come from divorced
or blended families. And some children have LGBT parents living in committed
and loving same-sex relationships. In both same-sex and different-sex-parented
families, the parents may have married, joined through civil unions or commitment
ceremonies, or chosen not to seek any governmental or ceremonia recognition of
their relationship. However, only for same-sex-parented families has Idaho denied
the parents the right to marry.

Amici, and the children of LGBT parents whom amici represent, dispute the
notion that afamily isworthy of protection only if it has one male and one female
parent. A family is not defined by the genders of those who appear in the family
portrait. It isdefined by its everyday experiences, the “thousands of little things

that keep a household running.” ™ In this essential way, families with same-sex

 Brian Arsenault, Op-Ed, Maine Voices: Young man’s wish for his moms on
Mother’s Day: the right to marry. Families comein different shapes and sizes, but
what mattersis the love they show each other, PORTLAND PRESSHERALD, May 11,
2012, available at http://www.pressheral d.com/opinion/young-mans-wish-for-his-
moms-on-mothers-day-the-right-to-marry 2012-05-11.html.

1> Brian Arsenault, Op-Ed, supra note 14.
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parents are as “traditional” as any others, sharing the joys, values, and concerns
that countless families experience. The testimonials from the children raised in
such families are offered in this brief to prove that very point.

Indeed, familiesin which LGBT parents are raising children are neither an
oddity nor ararity. Asexplained above, approximately a quarter of amillion
children—many of them in Idaho—are currently being raised by same-sex parents.

When amici talk to these children, they hear the same theme over and over
again: their families are typical American families. Their moms and dads are
raising their children to love their country, stand up for their friends, treat others
the way they would like to be treated, and tell the truth. They care about the same
things all parents do—hugs and homework, bedtime and bath time. They want
bright, secure, and hopeful futures for their children.

As Malina Simard-Halm, a student raised by two gay dads, explained to
amicus Family Equality: “The truth ismy family really is not that different than
everyone else’s. We watch movies together, play board games, my dad cooks for
me, and my other dad drops us off at school.”*® Or in the words of one nine-year-
old boy: “Marriage is about family, and my dads take the best care of me and my

brother. My family is no different than any other family. We go to the movies,

1% Statement from Malina Simard-Halm to Family Equality Council (Jan. 29, 2013)
(on file with Family Equality Council).
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they take me to my sports practice, play games, and make the holidays, especialy

Christmas, awesome.”’

Payton McGiriff, 19, describes growing up with her two dadsin Idaho Falls:

| remember my dad sitting both my sister and | down at a very young
age to tell us that he was gay. To this we promptly responded “ Yeah,
we know. Can we go play now?” My dad loving Nick was never
something that we felt needed to beexplained. | felt no differently
about their relationship than | did any other. So you can imagine how
confusing it was to be relentlessly told that my family was so different
fromany other. | never felt any internal hardship from the fact that my
father was gay, but there was unbelievable pressure from society to
say | did. . . . | could not understand why people | didn't even
know wanted me to didlike the fact that my dad and Nick were
together; | loved both of them so much, and you could see their love
for my sister and | from miles away. Isn’t that all you can ask of your
parents?*®

Zach Wahls, a University of lowa engineering student who was raised by
two moms, described his family to the lowa House of Representativesin 2011: “I
guess the point isour family really isn’'t so different from any other lowafamily.
[W]hen I’'m home we go to church together, we eat dinner, we go on vacations.

But, you know, we have our hard times too, we get in fights.”*°

17 Statement from A.C. to Family Equality Council (Feb. 5, 2013) (on file with
Family Equality Council).

18 payton McGriff, supra note 13.

¥ Hearing on HJR 6 Before the lowa House of Representatives (Jan. 31, 2011)
(statement of Zach Wahls), available at

http://www.familyequality.org/equal_family blog/2011/02/04/1001/abc_news son
_of _iowa lespnians fights gay marriage ban (“Zach Wahls”).
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Gabrielle Benham, then a high school student, similarly described her home
life to the Vermont Senate Judiciary Committee:

I live in a home with two women who love each other very much. |
call them my mothers. There is nothing wrong with the way they live
or the way they raise their children. | have proof of this. |'ve seen it
in the morning when my mothers are trying to get the three of us out
the door for school. I’'ve also seen it when they work together at our
bakery and café as a family.?

And as Zach Wahls told the lowa House of Representatives:

[T]he topic of same-sex marriage comes up quite frequently in
classroom discussions. The question always comes down to, well,
“Can gays even raise kids?” The conversation gets quiet for a
moment because most people don’'t really have any answer.

And then | raise my hand and say, “ Actually, | was raised by a gay
couple, and I’'m doing pretty well.” | scored in the 99th percentile on
the ACT. I'm actually an Eagle Scout. | own and operate my own
small business. If | was your son, Mr. Chairman, | believe I'd make
you very proud. I'mnot really so different from any of your children.
My family really isn’t so different from yours.*

Importantly, LGBT parents model positive and committed relationships—
not just positive same-sex relationships.

Payton McGiriff recounted the joy her family felt on the day her dads were
married in Segttle, having traveled from their home state of 1daho:

My father, Theron, and his partner of seventeen years, Nick, were
married in Seattle in November of 2013.. . . | could not think of a

0 An Act to Protect Religious Freedom and Promote Equality in Civil Marriage:
Hearing on S. 115 Before the Vt. Sen. Judiciary Comm., section on Children and
Families (March 19, 2009) (statement of Gabrielle Benham).

21 Zach Wahls, supra note 19.
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better setting for our family. It was a small courthouse wedding with
only the four immediate family members. My dad and Nick
(obviously), and my sister and myself. This was one of the only times |
have seen both my dad and Nick cry (the other being both times my
sister and | left for college), which just emphasizes how incredibly
special it was for us all to be present at a moment that we felt may
never materialize. The judge kindly offered for my sister and | to say a
few things after they had exchanged rings, but we could hardly even
speak through the tears. | remember saying “ I’m just so proud of you
both” and then we all laughed about the fact that we were crying so
much. | was just overcome by a sense of pride. Our family had faced
so much adversity, and we were now celebrating the very thing that
society had ostracized us for. How do you put that into words?*

As Ella Robinson said of the relationship between her father, Bishop Gene
Robinson, and his partner:

Their relationship, which started when | was 7 years old, was such an
important example of what a loving, committed relationship should
look like that | never thought to question it. | never knew to be
embarrassed if someone looked at our family differently, or to worry if
my friend coming to my Dad’'s with me for the weekend would be
uncomfortable. | just knew we' d have fun, watch the Golden Girls
and play some board games (competitively).”®

And as Brian Arsenault wrote in his editorial to the Portland Press Herald:

My moms have been together for a long time, through thick and thin,
and they've made it through the good times and the bad times
together, as a team. They have shown me and the world what a
lasting, loving relationship can look like. And when | think of my own
wedding someday, should | be lucky enough to find a girl | want to

22 payton M cGriff, supranote 13.

%% Ella Robinson, How and Why | Am Outspoken, Family Equality Council Family
Room Blog (June 19, 2012), http://www.familyequality.org/equal_family
blog/2012/06/19/1292/how_and why i am_outspoken (last visited Feb. 22, 2013).
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spend the rest of my life with, | can’t imagine two better role models
to base a family around than my moms.**

If the Proponents are correct in asserting that the purpose of marriage is

love and friendship, security for adults and their children, economic protection,

and public affirmation of commitment,’”°

then the families of Payton, Brian,
Malina, Zach, Gabri€elle, Ella, and many thousands of other children embody this
purpose as fully as any family of different-sex parents.

The experiences of these young people are consistent with social science
findings: children of same-sex parents fare just as well academically,
psychologically, and socialy as the children of different-sex parents. Research has
shown that LGBT parents of young children are active and involved in their
children’ s education, a factor which results in better academic achievement for
children.”® A study by the Gay, Lesbian and Straight Education Network revealed

that LGBT parents were more likely to attend their children’s parent-teacher

conferences and volunteer in the schools than a national sample of parents.”

24 Brian Arsenault, Op-Ed, supra note 14.

2 Otter AOB at 65 (citation omitted).

% |nvolved, Invisible, Ignored: The Experiences of Lesbian, Gay, Bisexual and
Transgender Parents and Their Children in our Nation’s K-12 Schools, Gay,
Lesbian and Straight Education Network (2008) at 25, available at

http://www.glsen.org/binary-datal GLSEN_ATTACHMENT S/file/000/001/1104-
1.pdf.

? Involved, Invisible, Ignored, supra note 25, at 27.
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Nearly all of the LGBT parents surveyed (94%) reported attending parent-teacher
conferences, as compared to 77% of the national sample of parents.

The same study showed that LGBT parents were also more likely to stay
involved in their children’s schooling as the children progressed through the
educational system, with 89% of LGBT parents attending a high school parent-
teacher conference or back-to-school night as compared to 56% of the parentsin
the national sample.”® LGBT parents also reported a higher level of
communication with their children’s school than the national sample regarding
their child’s future education, their child’'s school program, information on doing
schoolwork at home, their child’' s positive or negative behavior at school, and
about doing volunteer work at school . %

Decades of social science research confirms that children of same-sex

parents have similar levels of psychological adjustment and are no more likely than

their peers raised by heterosexual parents to report behavioral issues.™® Several

% Involved, Invisible, Ignored, supra note 25, at 27—28.
? |Involved, Invisible, Ignored, supra note 25, at 28-32.

% Michael E. Lamb, Mothers, Fathers, Families, and Circumstances: Factors
Affecting Children’s Adjustment, APPLIED DEVELOPMENTAL SCIENCE, 16:2, 98-111,
104 (2012) (“[N]Jumerous studies of children and adolescents raised by same-sex
parents conducted over the past 25 years by respected researchers and published in
peer-reviewed academic journals conclude that they are as successful
psychologically, emotionally, and socially as children and adolescents raised by
heterosexual parents.”); see also lan Rivers, V. Paul Poteat and Nathalie Noret,
Victimization, Social Support, and Psychological Functioning Among Children of
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studies have even suggested that children raised by same-sex parents are better
adjusted psychologically than their peers.®

All of the leading national child welfare and social service organizations
agree that children raised by leshian, gay, and bisexual parents are just as happy,
healthy, and well-adjusted as children raised by different-sex parents. The
American Academy of Child and Adolescent Psychiatry, American Academy of
Pediatrics, American Psychiatric Association, American Psychological
Association, Child Welfare League of America, and National Association of Social

Workers all have published organizationa statements confirming that lesbian, gay,

Same-Sex and Opposite-Sex Couples in the United Kingdom, DEVELOPMENTAL
PSycHoLOGY, 1:127-134 (2008); Stephen Erich, Patrick Leung and Peter Kindle,
A Comparative Analysis of Adoptive Family Functioning with Gay, Lesbian, and
Heterosexual Parents and Their Children, JOURNAL OF GLBT FAMILY STUDIES,
1:43-60 (2005); Jennifer L. Wainright, Stephen T. Russell and Charlotte J.
Patterson, Psychosocial Adjustment, School Outcomes, and Romantic
Relationships of Adolescents with Same-Sex Parents, CHILD DEVELOPMENT,
75:1886-1898 (2004); Fiona MacCallum and Susan Golombok, Children Raised in
Fatherless Families From Infancy: A Follow-Up of Children of Lesbian and Single
Heterosexual Mothers at Early Adolescence, JOURNAL OF CHILD PSYCHOLOGY AND
PSYCHIATRY, 8:1407-1419 (2004); Decl. of Michael Lamb, ER 498-638.

31 Henny M.W. Bos, Frank van Balen and Dymph van den Boom, Child
Adjustment and Parenting in Planned Lesbian-Parent Families, AMERICAN
JOURNAL OF ORTHOPSY CHIATRY, 77:38-48 (2007); Richard W. Chan et d .,
Division of Labor Among Leshian and Heterosexual Parents: Associations with
Children’s Adjustment, JOURNAL OF FAMILY PSYCHOLOGY, 12:402-419 (1998).
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and bisexual people make excellent parents who raise developmentally healthy

children.®

133

Idaho’ sinterest in “furthering the stability of family structures,”* appliesto

al families raising children and not just those headed by different-sex couples.

1.  THELAWSOF IDAHO DE-LEGITIMIZE SAME-SEX-PARENTED
FAMILIESIN THE EYESOF THE LAW AND SOCIETY.

Though | know very well that a marriage certificate was not what
gave my dads relationship strength, it was an opportunity for my
family to participate in the rights that we have been denied for so
long. . . . As amazing as the wedding was, it was still bittersweet. We
were hesitant to celebrate too much because we knew that the
marriage would not be recognized in our home state of Idaho. It is
just baffling to me that peoplefight so hard to deny something
that brought our family so much joy.

%2 American Academy of Child and Adolescent Psychiatry, Gay, Lesbian, Bisexual,
or Transgender Parents Policy Statement (revised and approved 2009),
http://www.aacap.org/cs/root/policy _statements/gay lesbian transgender_and bis
exual_parents policy_statement (last visited Feb. 22, 2013); American Academy
of Pediatrics, Policy Statement: Coparent or Second Parent Adoption by Same Sex
Couples, PEDIATRICS, 109(2):339-340 (2002), reaffirmed May 2009; American
Psychiatric Association, Position Statement on Adoption and Co-parenting of
Children by Same-sex Couples (2002), http://www.psychiatry.org/advocacy--
newsroomy/position-statements (last visited Feb. 22, 2013); American
Psychological Association, Sexual Orientation, Parents, & Children (2004),
http://www.apa.org/about/policy/parenting.aspx (last visited Feb. 22, 2013); Child
Welfare League of America, Position Statement on Parenting of Children by
Leshian, Gay, and Bisexual Adults,
http://www.cwla.org/programs/culture/glbtgposition.htm (last visited Feb. 22,
2013); SociAL WORK SPEAKS: NATIONAL ASSOCIATION OF SOCIAL WORKERS
PoLIcY STATEMENTS, 2003—-2006, 146-150, available at
http://www.socialworkers.org/pressroom/features/policy%20statements/ 146-
153%20Foster.pdf.

3 |daho AOB at 27.
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It has come to my attention that those who are arguing against the
right for my parents marriage to be recognized are claiming that
being raised by LGBT parents is harmful to the child. To this | would
say that the only difficult part about my father’s relationship is the
fact that |, as his child, have to watch as society continually tries to
deny our family the right to be recognized as one. By denying
marriage equality in ldaho, society is sending a message to the
children of LGBT parents that their family is not “ normal” , when we
feel no different. The only harm received by the child is knowing that
their family is not allowed the same rights as everyone el se.

Payton McGriff, 19, Idaho Falls, ID.*

It really hurts me that my family isn’t recognized by the government, it
makes me feel like we aren’t seen as a family, which makes me feel
insecure. It'snot fair to my parents, who love each other just as much
as straight couples.

Elizabeth Byrnes-Mandelbaum, as told to Family Equality Council (Jan. 29, 2013).

Although the Proponents claim an interest in stabilizing the American family
structure, the unavailability of marriage for same-sex couplesin Idaho hasthe
exact opposite effect. Placing an official stamp of governmental opprobrium on
the relationships of same-sex parents instead serves to stigmatize and de-legitimize
the relationships and, as aresult, the children themselves. Indeed, the major
challenge most same-sex-parented families must surmount is nothing inherent in
their family structure, but rather the societal and governmental disapproval that

Idaho’ s constitution and laws represent and perpetuate.

3 Payton McGriff, supra note 13.
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The Proponents disclaim any intent to stigmatize or demean same-sex-
parented families, but that is the plain effect of the marriage limitations they
support. The children of same-sex parents are, in fact, very much demeaned and
stigmatized by the states' categorical exclusion of their families from the
protections of marriage. Payton McGriff put it succinctly: “[B]eing ostracized
from society iswhat harms children, not our parents’ sexual orientation. If you are
truly acting on the part of children, | hope you listen to the voice that is so
often ignored.”*

As the Supreme Court observed in the context of the federal Defense of
Marriage Act (“DOMA™), thiskind of differentia treatment “humiliates tens of
thousands of children now being raised by same-sex couples’ and “makesiit even
more difficult for the children to understand the integrity and closeness of their
own family and its concord with other familiesin their community and their daily
lives.” Windsor, 133 S.Ct. at 2694.

These feelings of stigmatization, inferiority, and de-legitimization are
common themes heard by the amici who work every day with children raised by
same-sex parents. Asthe former program director of amicus COLAGE told the

New Jersey Civil Union Review Commission, many children with whom she has

worked have had their peers “question[] the validity of their families because their

% Payton McGriff, supra note 13.
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parents aren’t able to get married.”® Thisin turn can lead children to have
Insecurity about their parents' relationship, including the fear that “somebody is
going to come and break up their family.”*’

To the children with whom the amici work, marriage inequality is an insult;
but even more, it makes them feel as if the government deems their parents
relationship, their entire family, and the children themselves asinferior, as “lesser
citizens.”® It sends the message that their families are “not legitimate” and “not
welcome.”*® It creates an insecurity—a “corrosive fegling of doubt”—in their

perceived stability of their family.* It fosters confusion because “my family

doesn’t mean to other people what it meansto me.”* In one example relayed to

% Transcript of Hearing on Civil Union Act Before N.J. Civil Union Review
Comm'n at 38 (April 16, 2008) (statement of Meredith Fenton) (“Fenton
Testimony”), available at http://www.nj.gov/oag/dcr/downloads/Transcript
%20CURC-and-Public-Hearing-04162008.pdf.

3" Fenton Testimony, supra note 33, at 76:4-5.

38| feel like alesser citizen because my parents’ love and commitment to each
other isn't considered ‘legal’ by the United States government.” Statement from
Kira Findling to Family Equality Council (Jan. 29, 2013) (on file with Family
Equality Council).

¥ Honoring All Maine Families: Gay and Lesbian Partners and their Children and
Parents Soeak About Marriage, Center for Prevention of Hate Violence (Apr.
2009) (“Honoring All Maine Families”) at 5, available at http://www.preventing
hate.org/wp-content/uploads/2011/03/Honoring-All-Maine-Families-2009.pdf

> Honoring All Maine Families, supra note 36, at 4.

1| consider my mom’s partner my stepmom. But society does not. My school
doesn’'t. My doctor doesn’t. Sometimes my friends' parents don’'t either. So that
leaves mein a strange position. My family doesn’t mean to other people what it
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Family Equality, the young son of two gay men was compelled to ask, “Dad, are
we afamily?’ after overhearing hospital staff say that one of his fathers was not
able to sign the other’s medical paperwork because they were “not family.” #
Moreover, these children feel “cheated” by marriage inequality.”® In the
words of 18-year-old Maggie Franks, “My moms have been together for 22 years,
and | could not have asked for better, more supportive parents. [The inability to
legally marry] essentially sentence[s] my parents’ relationship to second class
status, not only making our family feel less worthy than others, but denying us
rights that are enjoyed by other families headed by straight parents.”*
A ten-year-old told New Jersey legislators that the absence of marriage as an

option for his parents led him to question the legitimacy of hisfamily: “It doesn’t

meansto me. | am stuck saying ‘my mom’s partner’ or ‘my mom’sgirlfriend,’
when, redlly, | should have the right to call her ‘my stepmom.”” An Act To End
Discrimination in Civil Marriage and Affirm Religious Freedom: Hearing on LD
1020 Before Me. Joint Comm. on the Judiciary (April 22, 2009) (statement of
Samuel Putnam-Ripley), available at http://www.youtube.com/watch?v=
pT1Bd8M Xyqo& feature=rel ated.

42« Jeff, Josh, and Andrew,” Family Stories, Family Equality Council,
http://www.familyequality.org/get_informed/family_stories/ (last visited Feb. 22,
2013).

8 Statement from Ella Robinson to Family Equality Council (Jan. 29, 2013) (“Ella
Robinson Statement”).

* Statement from Maggie Franks to Our Family Coalition (Feb. 3, 2013) (on file
with Family Equality Council).
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bother meto tell kids my parents are gay. It does bother me to say they aren’t
married. 1t makes me feel that our family is less than afamily.”*

This stigmatization is exacerbated by the fact that to these children, the
distinctions these laws make simply are nonsensical in relation to what the children
have themselves experienced. As Ella Robinson said in the context of DOMA,
“How can they tell me that my family doesn’t count? That the relationship
between my two dads that | have not only learned from and cherished, but also
reaped the benefits of, isn’'t acknowledged on the federa level? That the love they
share isn’t deserving of the same protection and laws that a man and awoman
receive? *°

To one young woman, whose mothers have been together for almost thirty
years, the repeated governmental efforts to place an official stamp of “different-
ness’ on same-sex marriage sparked strong feelings of injustice and betrayal. She
described to Family Equality how formerly she “never cared about the issue of

marriage” because she “couldn’t have asked for a happier, healthier, more loving

family and there was nothing that anyone could do to change that.” But the efforts

* Sarah Wildman, Children Speak for Same-Sex Marriage, N.Y. TIMES, Jan. 20,
2010, at EO, available at
http://www.nytimes.com/2010/01/21/fashion/21kids.html ?pagewanted=al|& r=0.

“® Ella Robinson Statement, supra note 40.
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to limit full recognition of marriage to opposite-sex couples “felt likeadap in the
face”:
How could the free society that raised me and taught me everything
that | know, now deny me my other foundation, a family that is
recognized and protected as such? It felt like a dlap in the face from

my country. | had never asked for validation, but blatant exclusion
hurts.*’

Social science research confirms that what these individual children are
experiencing istypical of what many children of same-sex-parentsfeel. AsDr.
Judith Glassgold, alicensed psychologist, testified before the New Jersey Civil
Union Review Commission, the feeling that their parents’ relationship is deemed
“Iinherently different and potentially inferior to heterosexual relationships,” and
that their parents are “inherently less deserving than heterosexual couples of
society’ s full recognition,” psychologically burdens the children of same-sex
parents.*

The stigma and feelings of illegitimacy, anger, and unfairness that these
children perceive are well-founded, particularly when the practical effects of

marriage denial are considered. Just as DOMA did before it was struck down,

" Statement from Tsipora Prochovnick to Our Family Codlition (Feb. 5, 2013) (on
file with Family Equality Council).

*® Transcript of Hearing on Civil Union Act Before N.J. Civil Union Review
Comm’'n at 45 (April 16, 2008) (statement of Dr. Judith Glassgold), available at
http://www.nj.gov/oag/dcr/downl oads/ Transcri pt%20CURC-and-Public-Hearing-
04162008.paf.
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Idaho’ s marriage limitations “touch[] many aspects of ... family life, from the
mundane to the profound.” Windsor, 133 S.Ct. at 2694. For same-sex couples,
being barred from marriage means being denied federal tax incentives available to
different-sex couples living next door. It means not being alowed to file joint
federal tax returns or maximize dependency exemptions, education deductions,
child tax credits, and children and dependent care credits and therefore carrying a
heavier tax burden than their different-sex counterparts. The refusal of Idaho to
allow marriage for same-sex couples deprives their families of all federal benefits
to which they would be entitled if state law considered them married. See, e.g.,
Windsor, 133 S.Ct. at 269495 (discussing various federal benefits dependent on
marital status).

By withholding the possibility of marriage from their parents, the Idaho
marriage ban damages the youth whom amici represent, depriving them of tangible
governmental protections, alienating them from their communities, and creating an
Insecurity among them about their families. Such laws “instruct[] all [state]
officials, and indeed all persons with whom same-sex couples interact, including
their own children, that their [relationship] isless worthy than the [relationships] of

others.” 1d. at 2696.
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[11.  BANNING SAME-SEX COUPLESFROM MARRIAGE ALSO
HARMSLGBT YOUTH IN IDAHO BY INFORMING THEM THAT
THEIR GOVERNMENT CONSIDERSTHEM, AND ANY
COMMITTED RELATIONSHIPSTHEY MAY FORM ASADULTS,
TO BEINHERENTLY INFERIOR TO THOSE OF THEIR
HETEROSEXUAL PEERS.

Idaho’ s constitution and laws withholding from same-sex couples the marital
status and benefits afforded to opposite-sex couples hurt another group of young
peoplein |daho—LGBT youth. State-sanctioned disapproval of same-sex
relationships informs LGBT youth that they are second class citizens, not
deserving of the “dignity and status’ that comes with marriage. Windsor, 131 S.
Ct. at 2692. Thisdisapproval isdeeply felt by the LGBT youth, but it is one that,
unfortunately, receives little attention.

As one young man wrote:

Like many other Americans, | dream of finding the love of my life and

raising a family with them, passing on many of the values that my

parents taught me when | was young. Yet this dream is currently
denied to me on many levels, simply because my spouse and | would

be the same sex. Despite many claims to the contrary by vocal

opponents of marriage equality, | don't want to destroy or alter
American society and values; | want to take part in them, too.*

Or in the words of a high school student:

I’ve known | was gay since | was in 6th grade but | also knew that if |
was gay | wouldn’t be able to get married with that one | truly loved,

* K athryn Brightbill, Brian W. Kaufman, Margaret Riley, and Nick Vargo, LGBT
Y outh/Y oung Adult Survey, EMORY CHILD RIGHTS PROJECT, available at
http://www.law.emory.edu/fileadmin/NEWWEBSI TE/Centers_ClinicyBarton/Em
ory-DOMA-study.pdf (compiled Jan. 29, 2013) (“Child Rights Project Survey”).
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therefore | wouldn’t be able to share those moments [that] my parents
enjoyed[.] | thought that the bond of marriage is what keeps two
people together through thick and thin [but] was not for me, and thus
my adult life would not be the haven [that | had thought] as a kid.*

These commentsiillustrate how LGBT youth’s perceptions of their futures
are powerfully influenced by what the government tells them about the validity of
the committed relationships they hope to form as adults. Officially sanctioning
their exclusion from marriage exacerbates feelings of hopel essness about the future
and perpetua “different-ness’ that many LGBT youth aready feel. A college
student described how these types of laws affect him: “l am a second-rate citizen. .
.. My expectation is that while the rest of my community may disengage me
because of my orientation, my government would not.”>*

The stories and experiences of 1daho’s LGBT youth further illustrate that
|daho’ s attempt to justify its marriage ban®® is both irrational and inconsistent with
reality. Barring millions of young people from full participation in the institution

of marriage and informing them that they are a“second-rate citizen” through state-

sanctioned exclusion of marriage cannot be reconciled with the Proponents

0.
*14d.

>2 Otter AOB at 32 (“1daho ought to advance the best interests and fullest
flourishing of children generaly, even when to do so makes it impossible to treat
same-sex couples the same as man-woman couples in the context of marriage.”)
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argument that this restriction is important for and beneficial to the next generation
of children of 1daho.>

CONCLUSION

While the Proponents will tell you that 1daho’ s laws banning marriage for
same-sex couples are good for children, children raised by same-sex parents will
tell you otherwise. These children will tell you that the laws stigmatize and de-
legitimize their families. And they will tell you that their families are just as
deserving of recognition, respect, and protection as those of children with
different-sex parents. While the Proponents say these laws promote social order,
the LGBT youth whom these laws discourage from fully participating in civic life
and who have personally experienced the harm the laws engender and perpetuate

cannot agree.

%3 Otter AOB at 2.
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Based on the foregoing, amici urge this Court to affirm the |daho district
court order.

Respectfully submitted,

Date: July 25, 2014 s/ Robert J. Esposito
Katherine Keating
Robert J. Esposito

BRYAN CAVELLP

560 Mission Street, 25th Floor
San Francisco, CA 94105-2994
Counsal for Amici Curiae Family
Equality Council and COLAGE
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